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Philosophy of the Indian Constitution : Major Shifts
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FFe TR | MR ATTOR (R TS AlY % A6 B, wfe, ek, & s AReE
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G (FING THATFNT #1775 AP A G A [0S (R &y Geislel T6 o (b® 2 | AKieroza
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NET FgE AREER R T, Memg G Sitaewe ¢ qree 5, gde @f ez oe
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2.1 Objectives

This unit in its first part intends to provide the students with an insight into the concept of state autonomy
and focuses on the difference between autonomy and succession. The objectives of the subsequent sections
of the unit are to trace the historical trajectory of centre-state relations in India, to explore the areas of
discontent by the state governments and to especially lay emphasis on the recommendations of various
commissions on Centre-State relations in India.

2.2 Meaning and Definition of State Autonomy

The Treaty of Westphalia in 1848 evolved the concept of “nation-state” in a true sense. State is the most
important institution of the society. The nature of the state autonomy is shadowy. It is important for any country
to establish its unity and security on one hand and to maintain its state’s demand on the other hand. The issue
of autonomy has occupied the central concern of social and political existence. Autonomy is a freedom and
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also self-determination. Etymologically, the word “autonomy” is being derived from two Greek words “self”
and “rule” or “law”. Hence the meaning stands as “self rule” or “independence”. The concept of state
autonomy should be understood with reference to demands of the units of a federation for autonomy within
the parameters of a federal constitution and opposition to centripetal forces.

It has both positive and negative implications. On positive note, it denotes for the right of the state to work
independently within the framework of prescribed law of the land. On the other hand, it is the non-interference
of the centre in the prescribed domain of state autonomy. According to Francine Franker “autonomy is
strength for crucial role of politics in the Indian mode of development where nation building, economic
development and an egalitarian social order were all supposedly contingent upon the democratic process.
Autonomy is further buttressed by the general point of that irrespective of an economic of socialism or
capitalism, the demand of the national security, modern technology and a bureaucracy”.

2.3 Difference between autonomy and succession

Secession (a term which is derived from Latin word secession) is the withdrawal of a group from a larger
entity, especially a political entity, but also from any organisation, union or military alliance. Threats of
succession can be strategy for achieving more limited goals. It could involve a violent or peaceful process but
these don’t change the nature of the outcome, which is the creation of a new state or entity independent from
the group or territory it seceded from.

On the other hand, state autonomy means 1) the quality or state of being self governing especially the
right of self government. The territory was granted autonomy. 2) Self directing freedom and especially moral
independence personal autonomy. 3) A self governing state.

2.4 Indian Framework: the Historical journey of Centre-State Relations

In order to understand the relations between Centre and State government which triggered the issue of
state autonomy in India, one need to follow and consider the below mentioned stages

a) Nature of Federation: soon after independence from her colonial master i.e. the British, India
followed a set of two governments namely the Central government and the State government. The framers
of the Constitution have bestowed a strong Centre chiefly due to two reasons: 1) Due to nearly two hundred
years of imperialism, Indian economy was totally shattered, devastated and with disruptured infrastructure. 2)
India as a country is surrounded with multi-linguistic, multi-culture societies, religions etc. There is seldom any
country with such vast heterogeneous nature. Hence a powerful and strong Centre was the call of the hour
to encapsulate several state governments. The word federalism has no where being used in Indian
constitution. Article 1 state that “India i.e. Bharat is the Union of State”. K.C Wheare describes India as
“quasi-federal”, a unitary state with subsidiary unitary features.

Sir Ivor Jennings described India as a “federation with a strong centralizing tendency”. Norman D Palmer
argued that “the republic of India is a federation, although it has many distinctive features which seem to
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modify the essentially federal nature of the state”.

In the 50°s and early 60’s, the foundation of federation was laid by Jawaharlal Nehru. It was a period
of Congress dominance both over Centre and State. Beside that Congress party had the power to assimilate
different sections of the society their different views and opinions. Hence these two factors helped the party
to sail smoothly whereby the state governments believed that remaining under Centre government would help
them to attain their desired level of development and also greater grant in aid from the Centre. Except on the
issue of formation of new state, the relation between the Centre and State remained quite normal during this
period.

In the middle of the 1960s, specially after the death of Jawaharlal Nehru, Congress dominance started
declining. It was found that a large number of state opposition parties become to occupy power. The chief
reasons behind this occurrence were due to 1) some state were complaining about negligence by the Central
government. 2) India is a vast landmass with heterogeneous interest, culture and demands. Owing to this,
every state is not of equal capacity and potential. Hence differential treatment is necessary to uplift poorer
state and cater to their need.3) the unequally distribution of power between Centre and state government
already started to yield results by that time and different state governments can feel the heat out of it.

Allegations started coming in regarding unnecessary interference by the Central government headed by
Congress at the expense of state government. Congress party to this was not very comfortable with the idea
of dealing with the government lead by opposition parties. Henceforth the concept of state autonomy begun
to Make her first discussion. Situation was further deepened by 1989 onwards when Congress dominance
has largely ended and we have entered an era of coalition politics both at the state as well as Central level.
Hence the scenario was such- government ruled by Central and State governments were different political
parties. Under such situation, the issue of state autonomy was bound to find her voice in larger aspect. Thus
it is in the second phase that the issue of autonomy became very potent politically.

2.5 Areas of discontent by the state government

It is to remember that many State government and even many political parties have from time to time
demanded that state should have more autonomy. However “autonomy” refers to different things for different
states and political parties. Sometimes there is a demand that distribution of powers should be changed in
favour of state government whereby bestowing more and increased power to the respective state governments.
Many states like Tamil Nadu and West Bengal with many political parties like DMK, Akali Dal and CPI-
M have made demand for autonomy .Time and again, these are the listed reasons behind fall out of the
relations between central and state government.

a) The state government arbitrary denounced the deployment of paramilitary troops without prior
consultation with the government inspite of the fact that law and order is very much a state subject.
To this, the Union government maintained that it had the unfettered right of stationing not only CRF
and BSF units but also the units of the armed forces in aid of civil power.
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b)

d)

The state government also complained about monopolising the control of industries, trade, commerce
and production and distribution of goods. Despite of being into state list, the centre on the other hand
have always tried to control by taking advantage of the constitutional provision that Parliament could
regulate them in national interest.

The state resented against the central government that it had monopolised the control of industries,
trade, commerce and production and distribution of goods. They argued that even though these all
were into state list, the centre always tried her level best to bring under its own control by taking
advantage of constitutional powers which Parliament have given it to regulate for the sake of national
interest. The framers of the constitution did not place Planning Commission as a statutory body.
Unfortunately this institution has turned out to be a “super government” whereby the central
government started using it as a weapon against state government to remain subservient. Hence a
demand which cropped up was that to grant independent autonomous body to Planning Commission
rather than acting merely only as an agent of central government. Presently the Planning Commission
has been abolished by Modi government and Niti Aajog formed at 1% January 2015. Its parent
agency is again central government with different state Chief Ministers and other dignitaries to fit in
the role of old Planning Commission.

The issue of promulgation of President’s rule in the state and the role played by the governors with
this regard is quite a matter of contention for the state governments. Allegation often stemmed as
Centre used this article 356 to serve her own vested interest. The governor is not an elected office-
holder. Many governors have been retired military officer or civil servant or politicians. Besides the
governor is appointed by the centre government and the actions of the governor is often viewed as
interference by the central government in the functioning of the state government. When two different
parties are in power, at the centre and the state, the role of the governor becomes even more
controversial. The Sarkaria Commisson examined the issues relating to the centre-state , recommended
that appointment of the governors should be strictly non-partisan.

Another demand is that central government should give more independent source of revenues and
greater control of resources to the state governments. To run any state, huge amount of capital is
needed and distribution of revenues as elucidated in the constitution. There is an acute competition
among state and among individual, groups and regions within a state. The tension between state over
the location of steel plants and other heavy industries and changes of partisanship levied against the
centre government. State is financially poor and looks always to the centre for relief. State’s deficit
budget, their loans from market and overdrafts and their debts to central government have
compounded .hence they are demanding for financial autonomy. Unfortunately for a state it is not
so easy to implement their socio-economic program with their limited resources of income. In 1977,
the Left Front government in West Bengal brought a document demanding a restructuring of centre-
state relations in India. This implicit idea for greater financial autonomy was furthered supported by
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the governments like Tamil Nadu and Punjab.

The issue of cultural and linguistic specially in the southern part of the country have cropped up since
1960s. The opposition to the domination of Hindi as the language in Tamil Nadu or demand for
Punjabi culture are long instances of this. Some state also feels that there is a domination of the Hindi
speaking areas over the others. Infact during the decade of 1960s , there were agitations in some
states against the imposition of the Hindi language. Similar incidents and same issue has reverted to
recent times when there is a fear by the state governments that the Central government is trying to
impose the language Hindi.

Article 370 was another factor which strained the matter of equality among the federal units of India.
The first noticeable inequality is with regard to special status to Jammu and Kashmir by making
reference to its instrument of accession. This article was in complete violation with other status of
the state. Questions rose as why a separate status would be honoured to a particular state which
is much against the conscience of the constitution. On 5™ August 2019, President Ram Nath Kovind
issued a constitutional order superseding earlier order of 1954 that all the clause of article 370,
except clause 1 to be inoperative.

2.6 Recommendation of various Commissions on Centre-State relations

To examine the entire question regarding the relationship that should exist between the two set of
government in a federal structure and to suggest amendments to the constitution so that to secure state
autonomy in an amicable way. Here are the list of the following Commissions which is different times

suggested several recommendations

2.6.1 Hanumanthayya Committee Report

Under the chairmanship of Sri K. Hanumanthayya , the government of India set up an Administrative

Reform Commission. It submitted its report in 1969. Its recommendation is as follows

a)

b)

The Commission considered the unity of India as of paramount importance. Therefore, the centre
must have powers to protect and maintain the safeguard the unity of India. At the administrative level,
over concentration of the authority should be avoided.

With regard to allocations of function and resources between the centre and state, the commission
recommended for a loan for a plan scheme when they can use it for productive type. The issue of
repayment and timely payment should be maintained by the state and for this Finance Commission
should look into the matter.

Appointment of governor should be made in consultation with the Chief Minister. Proper guidelines

should be made regarding using discretionary power of the governor which will be sanctioned by Inter
State Council and central government.
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d)

f)

Inter State Council to be constituted under article 263 to settle all the disputes by engaging into mutual
discussions between central and the state government.

Use of armed forces by the centre to the state should be made with consultation to the state or suo
moto for the interest by the centre.

Powers should be exercised by the state with reference to the projects undertaken by the centre as
an agent to facilitate

2.6.2 Rajamannar Committee Report

The DMK government in Tamil Nadu, in the wake of fourth general election constituted a committee

under the chairmanship of Dr P.V

Rajamannar to discuss the serious subject of centre-state relationship.

The committee submitted its report on 1971. It made the following observations which have preserved

the trend of unitary features:

a)
b)
©)
d)

Special power of the centre as conferred by the constitution.
One party rule both at the centre and at the state.
Inadequacy of the state’s fiscal resources and consequent dependence on the centre and

Central planning and the role of the Planning Commission.

Few Important recommendations are as follows:

1)
2)

3)
4)

5)

The governor should be appointed by the President of India with consultation of the state cabinet
or with the state authorities respectively.

The President before proclaiming article 365 should refer the report to the governor of that respective
state legislative.

Replacement of article 365 should be made as t only acts as a tool for the central government.

Sufficient safeguard should be made by the constitution of India to protect the state from the atrocities
and encroachment from the central government.

State should have equal representation in Rajya Sabha.

The committee’s report was rejected by the political parties like Akali Dal and National Conference. It
have been alleged that the Recommendations were solely done to empower the state government keeping
aside the importance of central government at bay. The recommendations were rejected by the Central
government.

2.6.3 Justice R.S Sarkaria Commission (1983)

When Indira Gandhi was the Prime Minister of India, she constituted Sarkaria Commission. The
Commission was asked to review “the working of existing arrangement between the centre and the states in
regard to powers, functions and responsibilities in all spheres. In doing so, the Commission would “keep in
view the social and economic developments that have take place over the years and have due regard to the
scheme and the framework of the constitution the founding fathers have so sedulously designed to protect
independence and to secure the unity and integrity of the country which is of paramount importance for
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promoting the welfare of the people”. It made extensive recommendations on several fields:
Legislative Field:

1. Residuary powers of legislation dealing taxation should be bestowed to Parliament whereas other than
taxation should be given under concurrent list.

2. State governments individually and collectively should be consulted with regard to issues regarding
national importance but this need not to be constitutional obligation.

3. When a resolution passed by the State Legislative Assembly for abolition or creation of a Legislative
Council in the state is received, the President shall cause the resolution to be placed within a
reasonable time before Parliament.

Administrative field:

Articles 256,257 and 365 have been created to facilitate co-ordination between two set of government
for effective use of union and national policies. Utmost care should be taken before the decision of
implementation of article 356. Use of article 258 was traced to provide smooth and progressive decentralization
of powers to the state governments.

Role of the Governor:

Parameters like the mentioned below points should be kept in mind while appointing a governor:
1) An eminent person in some walks of life,

2) A person not belonging to the same state

3) A detached figure and not too intimately concerned with the local politics of the state and
4) A person who has not largely taken part in politics.

People representing from minority group should be given preference. Special care should be taken as not
to appoint somebody from the ruling party or from any state party. Chief Minister should be consulted before
the selection of governor (Article 155) should be amended accordingly. In this connection Prime Minister has
to consult the Vice President of India and the speaker of Lok Sabha informally. Five year tenure of governor
should be retraining except in some exceptional case.

After laying down as governor, they should refrain to return to active politics. He cannot dismiss Council
of Minister as long as they enjoy a majority in Legislative Assembly.

Emergency Powers:

Every detail has been spelled out before the implementation of article 365 which are as follows:
a) It should be used sparingly, as a last resort.

b) Every attempt at state level should have been met.

¢) Governor should explore all means before Legislative Assembly.

d) Governor’s report on the basis should have wide media coverage.

Interchange of Officers:

There should be a system of inter change of the officers of the state armed police with those of the Central
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Reserve Police Force, the Border Security Force and Union Armed Forces. They should have a common
regional training centre so that to enable a better way of harmony between centre and state.

All India Services:

The spirit behind the creation and maintenance of all India service should be maintained in order to uphold
the integrity of the country. Every all India service may dissuade the state government from using the powers
of transfer, promotion, posting and suspension of all India service officers in order to discipline them. There
should be regular consultations on the management of all India service between centre and state governments.

Inter- Governmental Council (Article 263)

Importance should be traced regarding setting up of Inter-Governmental council to be made despite of
the presence of National Development Council. The five present Zonal Councils to be constituted under
article 263.

Financial Relations

The Union government should give its consent freely to the state for borrowing loans from banks and
financial institutions for a period less than a year.

Mass Media

Media has to play a crucial role i facilitating harmony between national and regional aspirations. It has
to maintain a balanced notion to bring harmony amongst different sections of the society.

2.6.4 Recommendations of National Commission on Review of Constitution

Under the chairmanship of Justice M.N Venkatchalliah, the former Chief Justice of India, the National
Commission was set up in the year 2000 under NDA government. The following are the recommendations:

1) Individual and collective consultations with the states shall be undertaken by the union through the
Inter State Council.

2) A new item “Management of Disasters and Emergencies, Natural or Man-Made shall be included
in the List 3 of the Seventh Schedule of the Indian constitution.

3) River water disputes shall be heard and disposed of by a Bench consisting of not less than 3 judges
of the Supreme Court.

4) There shall be a time, say a period of six months, within which the Governor shall take a decision
whether to grant assent or to reserve a bill for the consideration of the President of India.

5) Article 356 shall be used sparingly and only as a remedy of the last resort and after exhausting action
under article like 256 and 257 and 355.

6) The question whether the Ministry in the state has lost the confidence of the Legislative Assembly
or not shall be decided only on the floors of the Legislative Assembly and nowhere else.

7) President’s rule in the state shall be proclaimed on the basis of Governor’s report under article 356
(1) and
8) Article 356 shall be amended to ensure that the State Legislative Assembly shall not be dissolved
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either by the Governor or the President of India when such a resolution is under the consideration
of the Parliament.

2.6.5 Justice M.M Punchi Commission

The Commission was set up in the year 2007 during UPA Government. After Sarkaria Commission, the
Punchi Commission again made some extensive recommendations out of which are as follows:

1)

2)

3)

The role, responsibility and jurisdiction of the centre relating to states during major and prolonged
outbreaks of communal violence, caste violence or any other social conflict leading to prolonged and
escalated violence.

The role, responsibility and jurisdiction of the centre state in promoting effective devolution of powers
and autonomy to Panchayati Raj institutions and local bodies including the autonomous bodies within
a specific period of item.

The need and relevance of separate taxes on the production and on the sales of the goods and
services subsequent to the introduction of Value Added Tax (VAT) regime.

2.7 Conclusions

Keeping in views of so many Commissions and endeavour by the central government one cannot deny
the fact that the issue of state autonomy have gained importance over the past few decades. With the influx
of coalition government right after 1999 (full term completion coalition government) , whereby government at
the central and state government are different and varied, a strong wave for the autonomy has risen. On the

other side of the picture if we are to understand the issue of granting state autonomy then the following
grounds have to be taken into considerations:

1

2)

3)

4)

Autonomy is not independence of the state and the autonomy is demand under the Indian federal
structure and therefore there is no danger of disintegration.

The functions of the state as such are rising day by day. It is not proper to make them financially
depended upon the centre while they are performing the function of rural development and
implementation of five years plans. If they are assigned separate resources of finance then it will be
convenient for them to perform developmental functions speedily.

State autonomy is essential for the establishment of true and genuine federal polity. At present, the
status of the state as such is like municipalities and they are always afraid of central intervention. The
centre controls state by issuing directives and even exercises control over the exclusively state
spheres like education and health.

The autonomy will inculcate a sense of responsibility amongst the states. They will seek additional
revenue resources and will not depend on the centre.

Now the questions remain as:

1)

Will the centre grant state autonomy?
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2)
3)

4)

If yes, to what extended?

What about the question of “Union of States”? We are quasi federal. Will that not mean disturbing
the basic structure of the constitution?

What about the territorial integrity and pulling all heterogeneous state all together? Will it be not a
compromise if states are granted autonomy?

Perhaps before making any major and crucial decision, the central government has to think repeatedly

about the consequences. It has to think about the logic put forwarded by the framers of the constitution who
strongly advocated for a strong centre. It also has the onus to look after the recommendations which the

various Commissions years after years had made. Political scenario and culture does not remain same under

any given condition. After a successful decade of coalition government again it has entered into a single
dominance party system. Henceforth again, political analyst can observed the change in the political contours

of the nation and so is the question of federation and granting the status of state autonomy.

2.8 Self Assessment Question

1)
2)
3)

4)
5)
6)
7)
8)
9)

What were the demands by the state regarding advocating for state autonomy?
Explain the reasons behind fall out between Centre-State relationships.

Explain the reason behind the making of a powerful Central government by the framers of Indian
constitution.

Elucidate R.S Sarkaria Commission Report. Why is it considered to be a vital one?
Elucidate the role of the Governor cited by the R.S Sarkaria .

Explain the recommendation by Justice M.N Venkatchalliah.

Mention the positive aspect behind granting of state autonomy?

What are the parameters to be judged before considering for status of state autonomy?

What were some of the recommendations of Justice M.M. Punchi Commission.

2.9 Suggested Readings

1L

Banerjee, Sumanta. (2000). Beyond the Autonomy Debate . Economic and Political Weekly , 35
(30), 2605-2606.

i.. Shakir, Moin. (1986). State and Politics in Contemporary India. Delhi: Ajanta.
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o.b YeiEe ffite et :

i) Write a brief note on the constitutional rights for implementing social justice for Indian Women.

i) Discuss thebasic reasons ceases the implementation of the provisions for social justice.
i) What are the basic pillars of social justice as described by UNO? Discuss in Indian Concent.
iv) Examine the role of Women in Indian freedom movement.
v) Analyse the women movement in post, independance Indian.
vi) Evaluate the legal provisions forsocial justice in India for the cloment of Women.
vi) How in different plan period social justice for women incorporated? Discuss briefly.

viii) Discuss about the women participation in Indian Politics.

0.5 AN SZAG :

i Chaudhuri, Maitreyee. (Ed.). (2005). Women Across Asia. Zed Books.
ii. Menon, M.K. (2013). Empowerment of Women in India. Discovery .
iii. Menon, Nivedita. (Ed.). (1999). Gender and Politics in India . Delhi: Oxford University Press .

iv. Roy, Kalpana. (1999). Women in Indian Politics. Rajat.
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Judicial Activism and PIL
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5.5 Suggested Readings

5.1 Objectives

This unit in its first part tries to discuss the origin and implications of judicial activism in India, with special
reference to a number of cases. The second part of the unit deals with the phenomenon of Public Interest
Litigation and how it has developed over the time.

5.2 Judicial Activism in India

“The anglo-saxon tradition persists in the assertion that a judge does not make law: he emerely
interprets. Law is existing and eminent; the judge merely finds it... this judicial view, I'm afraid, hides
the truth of the judicial process... it is for the judge to give meaning to what the legislature has said
and it is this process of interpretation which constitutes the most creative and thrilling function of a
judge... the judge infuses life and blood into the dry skeleton provided by the legislature and creates
a living organism appropriate and adequate to meet the needs of the society...” — Justice P.N. Bhagwati

It was for the first time in 1947 that the term ‘judicial activism’ was coined by the American historian
Arthur Schlesinger Junior. In the Indian context, the evolution and development of the doctrine of judicial
activism is credited to Justice PN. Bhagwati, Justice V.R. Krishna Iyer, Justice D.A. Desai and Justice O.
Chinappa Reddy. It is known that the Indian constitution provides for judicial review under articles 32 (in case
of the Supreme Court) and article 226 (in case of High Courts). This process of judicial review empowers
the courts to strike down any law which they find ‘ultra vires’ or unconstitutional. However, courts today are
not only restraining themselves to the act of merely striking down a law or preventing something from being
done but the courts have taken up a more assertive and affirmative actions, with the issuing of new order and
directing remedial actions.
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Judicial activism evolved in India in the late 1960’s and early 1970’s with the Privy purse case. Mrs.
Indira Gandhi during her Prime Ministership promoted her concept of ‘garibihatao’ and in a bid to achieve
the objective she abolished the privy purses provided to the erstwhile princes of the princely states in India.
Further, 14 major banks were nationalized during her egime to serve the objective of eradicating poverty
among the Indian masses. The Judicciary in response struck down the legislation as unconstitutional and thus,
in the privy Purse Case (Madhav Rao Jivaji Rao Scindia v Union of India, 1970) the court, by virtue of Article
53 of the Indian constitution, ruled that the President must exercise his executive powers in accordance with
law and not with a motive to defile or destroy the constitution. This ruling is considered as a major instance
of judicial activism and overreach in India. Two other cases can be regarded as milestones in the evolution
and development of the doctrine of judicial activism in India. Firstly, in the case of Golaknath v. State of
Punjab (1967), the Supreme Court evolved the concept of ‘prospective overruling” and held that Fundamental
Rights cannot be infringed upon or amended for the implementation of Directive Principles and under any
situation the Parliament has no right to take away or violate the Fundamental Rights, which are ‘sacrosanct’
in nature. As a reaction to the Golaknath case, the Parliament enacted the 24™ Amendment Act (1971) and
the 25™ Amendment Act 1971 and in the 24™ Amendment Act, the Parliament laid down that it possesses
the power to abridge or take away any of the Fundamental Rights through a constitutional amendment and
inserted a new article 31C with this effect. Consequently, in the Fundamental Rights case or the case of
Kesavananda Bharati v. State of Kerala (1973) has been a major shift and milestone not only regarding
judicial activism but with regard to entire constitutional jurisprudence in India. In this case the Supreme Court
declared article 31 C(2) as “ultra vires’ and introduced the doctrine of “basic structure’ to enunciate that “the
constituent power of Parliament under Article 368 does not enable it to alter the ‘basic structure’ of the
constitution. This means that the Parliament cannot abridge or take away a Fundamental Right that forms a
part of the ‘basic structure’ of the Constitution.”(Laxmikanth, 2017) Other prominent cases of Judicial
Activism are: R C Cooper v. Union of India (1970), V.C. Shukla v. Delhi Admin (1980), Fertilizer
Corporation Kamgar Union v. Union of India (1981), S.P Gupta v. Union of India (1982), etc.

Subhash Kashyap has opined that under certain contexts and grounds the judiciary ‘may have to overstep
its normal jurisdiction and intervene in areas otherwise falling within the domain of the legislature and the
executive: 1) When the legislature fails to discharge its responsibilities. ii)In case of a ‘hung’ legislature when
the government it provides is weak, insecure and busy only in the struggle for survival and, therefore, unable
to take any decision which displeases any caste, community or other group. iii) Those in power may be afraid
of taking honest and hard decisions for fear of losing power and, for that reason, may have public issues
referred to courts as issues of law in order to mark time and delay decisions or to pass on the odium of strong
decision-making to the courts. iv)Where the legislature and the executive fail to protect the basic rights of
citizens, like the right to live a decent life, healthy surroundings, or to provide honest, efficient and just system
of laws and administration. v) Where the court of law is misused by a strong authoritarian parliamentary party
government for ulterior motives, as was sought to be done during the emergency aberration. vi)Sometimes,
the courts themselves knowingly or unknowingly become victims of human, all too human, weaknesses of
craze for populism, publicity, playing to the media and hogging the headlines.’ (Laxmikanth, 2017)
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Justice P.N. Bhagwati in this elaboration of details on the development and working of Judicial Activism
in India. Judicial Activism works in India through several programmes including the following — 1) Legal aid
movement — “we would take lawyers to the rural areas, invite the people to come with their problems, and
the lawyers would advise them, try to solve their difficulties”, i) Lok Adalat — “which are voluntary mediation
agencies. These lawyers, retired judges, and social activists would take cases pending in the lower courts and
attempt to secure a settlement.” Iii) Social-action groups — “we started organizing them, providing them
assistance in the shape of funds, the shape of lawyers and under the asupices of my committee they started
holding campus for training social activists as paralegals so that they may provide first-aid in law in the rural
areas.” Iv) “Lastly we developed the strategy of public interest litigation... one major impediment in the way
of access to justice for the poor was the doctrine of standing. It requires that only a person to whom a legal
wrong is done can seek judicial redress. So in one seminal decision we took the view that where a legal wrong
is done to a person or class of persons, who by reason of poverty, disability, socially or economically
disadvantaged position, cannot approach a court of law for justice, any member of the public or any social
action group can initiate an action in the high court or the Supreme Court for vindicating the rights of the
underprivileged... thus developed what was now come to be known as epistolary jurisdiction, jurisdiction
which is invoked by writing epistles to a court.” (Bhagwati, lecture)

Further, renowned jurist Upendra Baxi has provided an elaborate categorization of social and human
rights activists and groups who has greatly activated Judicial Activism and Public Interest Litigation. These
include Civil Rights Activists, People’s Rights Activists, Consumer Rights Groups, Bonded Labour Groups,
Citizens for Environmental Action, Citizen Groups against Large Irrigation Projects, Women’s Rights Groups,
Child Rights Groups, Custodial Rights Groups, Poverty Rights Groups, Rights of Indigenous People Groups,
Bar-Based Groups, Autonomy of Media Groups, Assorted Lawyer-Based Groups and Assorted Individual
Petitioners.

5.3 Public Interest Litigation in India—concept, scope and an overview of
some cases

As briefed in the previous section, Public Interest Litigation developed in India with the judicial activism
role of the Supreme Court and with the relaxation of the rule of locus standi. Thus, now, any person or public-
spirited citizen who have ‘sufficient interest’ can go to the court on behalf of those who are not in positions
to file a PIL themselves. In the case of Janata Dal v. H.S. Chowdhary (1992), the Supreme Court defined
PIL as “a legal action initiated in a court of law for the enforcement of public interest or general interest in
which the public or a class of the community have pecuniary interest or some interest by which their legal rights
and liabilities are affected.”

The Supreme Court laid down certain guidelines in 1998 which define the scope of Public Interest
Litigation to a great extent. As per the guidelines, cases pertaining to the following categories shall be
entertained or regarded as PIL cases — i) Bonded Labour Matters, ii) Neglected children, iii) Non-payment
of minimum wages to workers and exploitation of casual workers and complaints of violation of Labour Laws
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(except in individual cases), iv) petitions from jails complaining of harassment, for pre-mature release and
seeking release after having completed 14 years in jail, death in jail, transfer, release on personal bond, speedy
trial as a fundamental right, v) petitions against police for refusing to register a case, harassment by police and
death in police custody, vi) petitions against atrocities on women, in particular harassment of bride, bride-
burning, rape, murder, kidnapping, etc, vii) petitions complaining of harassment or torture of villagers by co-
villagers or by police from persons belonging to Scheduled Caste and Scheduled Tribes and economically
backward classes, viii) petitions pertaining to environmental pollution, disturbance of ecological balance,
drugs, food adulteration, maintenance of heritage and culture, antiques, forest and wild life and other matters
of public importance, ix) petitions from riot-victims, x) family pension, etc. Further, the Supreme Court laid
down that the following cases shall not be recognized or regarded as PIL cases — 1) landlord-tenant matters,
i1) service matter and those pertaining to pension and gratuity, iii) complaints against Central/State government
departments and Local Bodies except those relating to item numbers 1-10 above, iv) admission to medical
and other educational institutions and v) petitions for early hearing of cases pending in High Courts and
Subordinate Courts. (Laxmikanth, 2017)

The foundation of the concept of Public Interest Litigation was laid in India in 1976 with the case of
Mumbai Kamgar Sabha v. Abdul Thai (AIR 1976) and was initiated in the case of Akhil
BharatiyaShoshitKarmachari Sangh (Railway) v. Union of India (AIR 1981). However,the first known case
of PIL in India was that of Hussainara Khatoon vs. State of Bihar (1979)and the first Indian lawyer to file
a PIL was was Mrs. KPushpa Kapila Hingorani. which highlighted the deplorable inhuman conditions of the
prisoners and under trial prisoners. The prisoners were languishing in jails for a timeframe much longer than
the maximum punishment sentenced to. Right to speedy justice thus emerged as a fundamental right after this
case and more than 40,000 prisoners were released subsequently.

The Right to life has received widespread and dynamic interpretation through PIL cases. For instance in
the case of Mohd. Haroon v. Union of India (2013), ‘the PIL related to the communal violence in
Muzzafarnagar and neighbouring areas and highlighted the deteriorating condition of victims of these riots. The
Supreme Court directed the State of U.P., in association with the Central Government, to take immediate
charge of all persons who are stranded without food and water, and to set up relief camps providing all
required assistance.” (Hingorani) Other significant PIL cases with regard to the Right to Life are Ajay Bansal
v. Union of India (2013), Harshad J. Pabari v. State of Gujarat (2013), and so on. With regard to rights of
children some significant cases are People’s Union for Democratic Rights v. Union of India (1984), M. C.
Mehta v. State of Tamil Nadu (1992), BachpanBachaoAndolan v. Union of India (2013), and so on.

A PIL case pertaining to the rights of women which created a new milestone in the history of Public
Interest Litigation and Judicial activism in India is the case of Laxmi v. Union of India (2013). In this case,
‘the PIL highlighted the need for stringent regulations under the Poison Act, 1919 in respect of acid attacks
on women. The Supreme Court directed the Home Secretary, Ministry of Home Affairs and the Secretary,
Ministry of Chemical and Fertilizers to convene a meeting to discuss the enactment of appropriate provisions
for effective regulation of sale of acid in the states/Union Territories; measures for the proper treatment, after
care andrehabilitation of the victims of acid attack and needs of acid attack victims, and compensation payable
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to acid victims by state or the creation of a separate fund for payment of compensation to the acid attack
victims. As immediate relief, the court directed that the acid attack victims shall be paid compensation of Rs
3 lakhs by the concerned state government/ Union Territory as the after care and rehabilitation cost. Out of
this amount a sum of Rs 1 lakh was to be paid to such victim within fifteen days of occurrence of such incident
(or being brought to the notice of the state government / Union Territory) to facilitate immediate medical
attention and expenses in this regard. The balance sum of Rs 2 lakhs was to be paid as expeditiously as may
be possible and positively within two months thereafter. The chief secretaries of the states and the
administrators of the Union Territories were required by the court to ensure compliance of the above
direction.The Supreme Court further held that the states and Union Territories which have not yet framed rules
would do well to make rules to regulate sale of acid and other corrosive substances in line with the model
rules framed by the Central Government. The states which have framed rules that were, however, not stringent
as the model rules framed by the Central Government, would make necessary amendments in their rules to
bring them in line with the model rules.” (Hingorani)

5.4 Self Assessment Questions

i Discuss in details Judicial Activism in India.

ii. ~ Give an account of the evolution and development of Judicial Activism in India with reference to case
laws.

iii. What are the various programmes and groups through which Judicial activism works in India?
iv. What is Public Interest Litigation?
v. Discuss the evolution and scope of Public Interest Litigation in India.

vi. Discuss the evolution of Judicial Activism and Public Interest Litigation in India with reference to case
laws in India.

vii. Do you think the case of Laxmi vs. Union of India (2013) or the acid attack case is an imporltant
landmark in PIL in India? Argue for or against your views.

5.5 Suggested Readings

i Kashyap, S. C. (1997). Judiciary Legislature Interface. Politics India.

ii. ~Laxmikanth, M. (2017). Indian Polity (Fifth ed.). Chennai: Mcgraw Hill Education (India) Private
Limited.
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Indian Bureaucracy : Role and Neutrality
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6.1 Objectives

The present unit in its initial sections discuses the basic concept, features and historical evolution of
bureaucracy both as a term and as a process in India. In the subsequent sections the unit tries to provide
the students with an insight into the challenges faced by bureaucracy in the 21% century, differences in
bureaucracy between western countries and India and neutral bureaucracy and its need.

6.2 Introduction

The term Bureaucracy is derived from two Greek words chiefly “Bureau” and “Kratos”. The word
“Bureau” means the office while “Kratos” refers to power or rule. Hence the word bureaucracy is referring
to the power of the office. It is the rule which is conducted from a table or office, which are preparation and
dispatch of written documents and electronic one. Terms like Bureaucracy, Civil Servant, Government
officials, Permanent Executive and Non Political Executive are used to describe all such persons who carry
out the day to day administration. The term Bureaucracy and Civil Servant are popularly used as synonyms.
They constitute the permanent and professional part of the executive organ of the government. Often
characterized as non-political or politically neutral, permanent and professionally trained Civil Servant. They
play a vital role in running the administration of the state according to the policies and laws of the governmental
political executives. They work under the leadership and control of the political executives.
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In the broad sense, the term bureaucracy can be referred to all the permanent employees of the
government right from the peons and clerks to the top level officials. In a narrow sense, it is used to denote
the important and higher level of public servant who occupy top level positions in the administration both at
the centre and state level.

6.3 Definition of Bureaucracy

According to Robert Garner, “Bureaucracy means the civil servants, the administrative functionaries
who are professionally trained for the public service and who enjoy permanency of tenure, promotion within
service partly by seniority and partly by merit”. Willoughby states that “ In its broad large sense the term
Civil Servant is used to describe any personnel system where the employees are classified in a system of
administrative composed of a hierarchy, sections, divisions, bureaus, departmental and the like”. Finer on
other hand define as “Civil Servant/ Bureaucracy is a professional body of officials permanent, paid and
skilled”.

6.4 Features of Bureaucracy

Bureaucracy has always proved itself to the steel frame behind running the Indian administration. The
following are the features which are as follows:

1) Permanent character: the Civil Servant holds permanent jobs in various governmental departments.
They mostly join their services during their youths and continue to work as government servants till
the age of retirement ranging from 58 to 60 years of age.

2) Hierarchial organisation : the system of bureaucracy is hierarchically organized into several layers
whereby each official is placed at a particular and certain level of hierarchy. He thereby enjoys the
privileges and powers which are available to his co-level officials. He is placed under his immediate
higher level officials and is above his immediate lower level officials. The principle of rule of the higher
over the lower governs the inter-relations between various levels of the bureaucracy.

3) Non partisan character : one of the unique feature of a bureaucratic is that they cannot be directly
involved into politics. Neither do can they join any political parties or participate into any political
movements. They remain unaffected by the political changes which keep on coming into political
executive. The bureaucrats remain unaffected, neutral at whichever political party may come into
power and make their government. They just carry out their assigned departmental tasks and
activities bestowed to them impartially and faithfully.

4) Professional, Trained and Expert Class: The Civil Servants are basically the bunch of educated
and professionally trained class of person which helps the political executives in carrying out its day
to day functions. It is through competitive examinations by which the members of Civil Servants are
selected. Needlessly it is to say that they are the best brains seleceted for the service. They also
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receive special training and orientation before joining their own post. During the course of their
service, they also need to attend various and several Orientation and Refresher courses in order to
update themselves with the change of pace. They have the knowledge, training and expertise
necessary for carrying out their administrative work.

5) Fixed salaries : Each member from the bureaucrats in accordance to their own hierarchy receives
a fixed salary at the time of appointment of which he is entitled to. This allotment and pay band of
salary depend upon the nature and level of the job responsibilities of which he is entitled to. Each
job also ensures different allowances as per the cited rules and regulations.

6) Bound by rules and regulations: The bureaucrats always work in compliance with the rules and
regulation laid by the constitution of India. They are also required to follow strict obedience to rules
and to conduct administration through proper channel. Each official work only within the sphere
prescribed for him by the rules of his department.

7) Class consciousness: this is the basic attribute amongst the bureaucrats to be highly class
conscious. They always work and stood to promote and protect the interest of their own respective
class. Henceforth they are called white-collar class whereby the belief and the faith of being into a
“superior status” as the government officials.

8) Public service spirit as the ideal: It is from the post independence era that the bureaucracy have
ad can be identified itself with public service spirit. As they are selected from the best of the brain
across the country, the sole purpose is to deliver the best of the public service and welfare,
satisfaction of public needs. They are expected to be responsible officer of highest order.

9) Bound by a Code of Conduct: as these bureaucrats always have to act in a disciplined way,
following rules and regulations and serve the public, they need to follow a specific code of conduct.
They cannot act arbitrarily. A clear set of rights, duties and privileges have been chalked out in order
to aid them to run the administration. Failing to perform so, they can be punished for their
incompetence, misbehavior, negligence or violation of their conduct rules. They are expected to
maintain political neutrality, professional competence, permanent and stable tenure, fixed salaries and
strict obedience to rules.

6.5 Historical background behind the evolution of the term Bureaucracy

It is in 18™ century when the term bureaucracy was first coined by Vincent de Gourney , who was a
french economy in 1745. After him, the term was further popularized by several French writers but the British
social scientist was yet to use the word. It was only in 19" century that the Britishers started using it with
J.S Mill, making a head way start. He was soon followed by Mosca and Michels, who were the two
renounced sociologist of their times. But it was Max Weber who made a systematic study of bureaucracy.
It was under Weber that the term Bureaucracy got more theoritized than his precedor Karl Marx.

Weber’s theory of Bureaucracy: Origin and Definition
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According to Karl Marx, the rise of modern state was the outcome of capitalist development. To this,
Weber differed. The concept of State and its existence was there and developed even before the development
of modern capitalism. It created huge machinery for the management of public and private administration.
Before the advent of capitalism, this gargantuan administrative structure did not have any existence. It is
considered opinion of Weber and today many share this view of Weber.

To Marx, the system of Bureaucracy was parasitic in nature residing within state. He did not regard it
as integral part of the society. Weber in both of these condition, begged to differ. He advocated for a
centralized, efficient, and well channeled bureaucracy was not only inevitable but also an integral part of the
modern state structure. In his book , Economy and Society :Volume 2, Weber stated that * the growing
complexity of the administrative task and the sheer expansion of the scope increasingly result in the technical
superiority of those who have had training and experience and will thus inevitably favour the continuity of at
least some of the functionaries. Hence, there always exists the probability of the rise of a special, perennial
structure for administrative purposes, which of course means for the exercise of rule”.

Weber has advocated for three models of bureaucracy which are as follows:

a) Rational —~Administrative model: this is the first model of bureaucracy. The system of bureaucracy
is run by the rational administrative machine and because of this rationality Weber calls it to be an ideal type.
Basically, bureaucracy is hierarchical in nature, whereby clear cut demarcation amongst different officials of
different ranks and post have been made. Each of them is guided by definite set of rules and regulations with
authority of officers are impersonal. They have been recruited on the basis pf open and public examination
with regular and periodic up gradation through Refresher and Orientation programmes. Seniority, experience
and efficiency are recognized and duly rewarded. These are the reasons why Weber used to consider
bureaucracy as an ideal type.

Owing to the status of being rational, the term bureaucracy has earned tremendous popularity during the
last one century and every nation, be it large or small, has adopted the bureaucratic mode of administration.
Weber repeatedly asserted that the bureaucratic authority /administration is far more superior from that of the
traditional or charismatic authority. The administration is everywhere, being gradually bureaucratized.

With the rapid industrialization and increased work load of administration, the need of bureaucracy has
been tremendously. It was due to this necessity that the management of large scale industries requires a
particular class which will be called a managerial class to manage the administration. This generated the need
for bureaucracy, which many people also call as manageralism.

2) The Power Bloc Model : It deals chiefly with the concept that in advanced capitalism, how the big
corporation are controlling political and economic power. Unlike Weber, Marx did not develop a well-knit
theory of bureaucracy, but he was quite aware of its existence and importance in capitalist country. According
to him, bureaucracy is a machine/tool used by the bourgeoisie. “He was thus concerned less with the
bureaucracy as a broader social phenomenon, but more with the class role played by the state bourgeoisie.
In particular, he saw the bureaucracy as a mechanism through which bourgeoisie interests are upheld and the
capitalist system defended”.
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Nevertheless in the analysis by Marx, we have seen bureaucracy to be the mechanism of class rule
whereby Weber considered as the mechanism of administration. Bureaucracy and the capitalism /capitalist
work together for furtherance of the economy controlled by capitalist. These bureaucrats basically are the
members of higher class and division who received education from the best of the schools right from their
childhood. Henceforth they have developed a strong affinity to their own class. Ralph Miliband has said, “the
social provenance and the education of class situation of top civil servant make them part of a specific milieu
whose ideas of prejudices and outcome they are most likely to share and which is bound to influence their
views of national interest. He further maintains that the top civil servants are conservatives in their outlook and
political ideology and this makes them very much close to the capitalist class. Whenever if any anti-capitalist
measure is going to be adopted, the top bureaucrats of the state administration-by hook or by cook-scuttle
the attempt.

Thus Heywood concludes ““a major implications is that if senior bureaucrats are wedded to their interest
of capitalism, a major obstacle stands or the way of any attempt to achieve socialism through constitutional
means”. This acts as a power bloc. The socialism wave or feeling made bureaucracy more conscious and its
role as a machine of class rule was sharpened.

3) Bureuacracy Over-Supply Model : The concept of bureaucracy have been divided into two groups.
Karl Marx who is the exponent of one such view which branded it as an instrument of class rule, the
spokesperson of another view is that of German Thinker Max Weber who believes that to tackle the complex
of any modern administration, the bureaucracy is an inevitable instrument. For him, bureaucracy is not a
machine of class repression but a machine for smooth conduction of administration.

6.6 Historical background in India

In India, Lord Cornwallis is credited for creating the bureaucracy system as we know it today. The ICS
was the culmination of steps initiated by him. Initially, the Indians were debarred from holding higher position.
It was from 1850°s that this opened up. We can cite Subhas Chandra Bose, K.P.S Menon, and T.N Kaul.
Hence many nationalist leaders were critical about ICS as they serve the “steel frame of the British Empire”.
This practiced to promote and preserve the interest of British administration through the use of bureaucracy
prevailed till 1947. After the independence, Indian bureaucrats were entrusted with the key responsibility of
nation-building and they quite successfully done it both in social and economic development while its nascent
democracy initial years.

Post independence, the same bureaucracy who once continued with the loyalty to the British masters
switched the loyalty to the Indian leaders. Under the leadership of “politicians”, this very strong bureaucracy
who was known as the steel frame of Indian administrative got engaged in the development of nation. It has
assumed a newer and changed role . They have been asked to shoulder the task of formulating and
implementing the schemes of instituition changes in the economic and social spheres. In rural areas, there has
been greater penetration of governmental activities.the chief purpose was through welfare organizations , it
aimed to improve the condition of the weaker sections of Indian society. Henceforth with the role of all
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pervasive, the bureaucracy has to shouldefr ever increasing newer responsibilties in a new set up.Unfortunately
with sporadic rising of several issues and demands, the bureaucracy failed to meet up with this changing social
and political environment. The colonial administrative structure meant only for maintaining law and order and
collecting revenues, proved futile in implementation of various developmental programmes which were
undertaken then.

With inadequate training, the bureaucrats failed to visualize the changed scenerio which turned from being
authoritarian to being a coordinative one.The devotion and commitment of the public servant towards public
service become low. Instead of devoting and serving to the common cause, they started fulfilling their own
self interest. To make matter worst, the elitist character of Indian bureaucrats nurtured in a colonial tradition
remained unchanged. With the rising recruitment of the members from the lower income groups in an
adminstrative services in the recent years , ipso-facto helped in de-bureaucratization of the higher bureaucracy.

It was quite evident that the bureaucracy somewhere failed vehemently to establish the purpose for which
they were recruited. This cult was thoroughly observed not only in India but throughout worldwide. Under
such circumstances, to discuss the need of changed atmosphere, in the second Minnowbrook Congress
(1988), it was felt that the public administrator needs to be more proactive in performing their duties and
openness and people’s participation. The New Public Administration made plea for such response to the
new demand. The Public Choice theory questioned the basis of bureaucracy and New Public Administration
perceptive evolved being inspired by the theoreticians.

The attack upon bureaucracy has become more severe since 1990s. With Liberalization, Privatization and
Globalization model pouring in and after three decades , it had become clear that the market model has also
many drawbacks and limitations. Gradually, the working of bureaucrats started to suffer from the problem like
politicalization. It started to be less efficient and less effective and failed to live upto the expectation of the
society. Nevertheless in 21 century, there is no denying that bureaucracy is not the lone instrument of
governence, it is still the pivotal one while formulation of policy and implementation. Bureaucracy is the best
technique in order to faciliate the democractic system smoothly. Bureaucracy is the sub-system of the political
system under which it works. So the former is likely to be affected by the latter. According to Eisenstadt,
political development cannot be achieved without the sufficient involvement of bureaucracy. It can be used
as a tool for social reconstruction. According to F W Riggs, in developing countries , there needs to be
balance between political and bureaucratic development to achieve over all development. This he calls,”Balance
of Polity.”

6.7 Challenges to Bureaucracy in 21* Century

With the concept of induction of LPG (Liberalization, Privatization and Globalization) since 1990s there
are chiefly three types of problems which the bureaucracy have been facing. These are as follows:

a) The bureaucrats are using their own expertise, knowledge and power to fulfil their own interest at
the cost of public interest. At times, they influence politicians. Sometimes they make the process of
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b)

d)

working complex through rigidity and red-tapism. Hence the esence of responsiveness to the people
is destroyed, which in turn breeds corruption and inefficiency.

There are many incidents where the bureaucrats get politicised either to get a favour or under heavy
pressure. It destroys the quality of civil service. Often the bureaucrats are compelled either to work
for the political parties or for some narrow vested interest. Hence the objective to work and serve
for common mass is in serious danger. Too much of unwanted political interference mars a honest
officer to work for the larger interest. At times, this attitude and problem of politicisation leads to
criminalisation of administration. One such example can be cited is of 2002 Gujarat carnage. It is a
typical example of both politicization and criminalization of administration. If the upward officer
refuse to obey the illegal orders of the elected executives, they have to face a number of problem.
Sometimes they are harassed to any extent and even they can get killed. The good officer are
transferred at frequent rate with unfavourable places reduced to insignificant post where there is little
or no work to be done. Often bigger scams or corruption is the result of liasion of politician and
bureaucrats. In 2010, the Cabinet Secretary which happens to be the highest government official
admitted that the bureaucracy has failed drastically due to widespread corruption and malpractice.

The third challenge which the bureaucracy is facing is that the form of competition with other actors
and the people’s demand and expectations. In the era of privatization, this government sector is facing
neck to neck competition from several quarter. In todays’ governance with the particiapation of the
citizens, work of the bureaucrats are always under public gaze. This situation is further stressed out
by the role hyper active media who is ever ready to serve people with aggravated incidents in their
timeline. Hence the role and challenges of the bureaucrats is to brig all of these players to table for
negotiation and faciliate policy making , taking of all them into confidence.

Fourthly, there is an adequate dearth of leadership qualities amongst the administrative officials. Very
few political executive welcome free, frank and impartial advice from the permanent executives.
Often it has been found that political executives encourage advice which fulfill ther own personal and
vested interest. They want the bureaucrats to work according to satiate their own personal interest
rather than to serve for the common good.

Finally, Singhi holds that the contemporary bureaucratic system is excessively prone to the practice
and performance of routine administrative tasks and is unable to achieve the goals of national
development. Indian society, historically speaking has a rigid stratified social system, the prevailing
bureaucracy system is also rigidly stratified having a caste-based structure and favouring the upper
hierarchy I bureaucracy. The bureaucracy system has concentration of authority and decision making
power in the hands of the elite cadre and it trends to the power orientated.
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6.8 Differences in Bureaucracy in Western countries versus India

For western countries, the social changes and modernization took place mainly owing to indigenous

factor. This in turn is in sharp constrast with country like India, where social changes and modernization were

the direct outcome of colonial domination. The incompletion of modern process, which also includes

underdevelopment of bureaucracy has lead to the perpetuation of authoritarian values and weakning up of the

democractic spirit in India. In India, modern bureaucratic structure was superimposed by the colonial rulers.

Democracy here was followed, not preceded. This resulted Indian bureaucracy ill-adopted with the party

democratic which is unbefitting with the colonial tradition of the civil servants. In constrast to the Western

world, modern bureaucracy followed modern democracy, there has been comparatively better adjustment

between the two.

Role of Indian Bureaucracy

The following are the different roles which a abureaucracy have to perform

a)

b)

d)

Implementation of governmental policies and laws: It is the responsibility of the bureaucracy to
carry out and imoplement the policies and laws that can really serve the objectives only when these
are effeciently implemented by the civil servants.

Role in Policy formulation: it is the role of the legislator to make the policy. However, it is the
function of the bureaucrats to implement them. As the civil servants are the best of the brains recruited
from, received training and dfferent orientation programmes, they have an expertise knowledge in
providing the data needed by the political execeutives for formulating the policies. Infact the civil
servants formulate the several alternatves policies and describes the merits and demerits of each. It
is upto the political executives to select and adopt one such policy alternative as the governmental
policy.

Running of Administration : running and maintaining the daily administration in accordance with the
policies, laws, rules , regulations and decisions of the government is the key responsibility of the
bureaucracy. The poltical executive simply exercuses guiding ,controlling and supervising function.

Advisory functions: the prime function of the bureaucrats is to aid and advise their political
executives. All sorts of informaton and advisee regarding the function of the respective department
is being served to the political executives by the bureaucracts. As new to the department, the
ministers have little knowledge about the functions of the particular depaartment. Qualified ,
experienced and expert civil servants working in all governmental departments provide expert and
professional advice and information to the ministers.

Role in legislative works : the civil servants play an important but indirect role in law making. They
draft the bills which the ministers submit to the legislature for law making. They provide all kinds of
information asked by the legislature to the ministers.
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f) Semi-judicial work : the emergence of the system of administrative justice, under which several
types of cases and disputes are decided by the executives has further been a source of increased
semi-judicial work of the bureaucrats. The disputes involving the grant of permits, licenses, tax
concession, quotas etc are now settled by the civil servants.

g) Collection of taxes and disbursement of financial benefits : the civil servants play an crucial role
in financial administration. They advise the political executive in respect of all financial planing, tax-
structure, tax administration and the like. They collect taxes and settle disputes involving the recivery
of taxes. They play a significant role in preparing the budget and taxation proposals. They carry out
the function of granting of legally sanctioned financial benefits , tax releifs, subsidies and other
concession to the people.

h) Record keeping : it is their prime duty to maintain all governmental records systematically. They
collect, classify and analyse all datas pertaining to all activities of the government. They collect and
maintain vital socio-economic statistics which are used for the formation of public policies and
plans.

i) Role in PR : with the ushering of an era of modern welfare and democratic state , it has become
necessary for the govrenment to keep close relation with people of the state. It is crucial to maintain the liasion
and for this an active PR is the capital necessity. They act as the bridge between the government and the
common masses. They serve as the two way road. On one hand, they carry information from the government
to the people whereas on the other hand, they present the views, opinions of the people to the political
executives. Hence they act as the excellent mechanism whereby one can feel the pulse of the common masses.
Hence there is no denying that the bureaucrats play a significant role for the smooth functioning of the
government.

What is neutrality in bureaucracy means?

Neutrality in common sense means impartiality. A neutral bureaucracy is the key factor in today’s era,
where the concept of democracy, good governance and transpiracy holds a great meaning. It is the
permanency tenure of the bureaucrats which helped them in an upper edge than the ministers who have a short
term perceptive as they are related to the elections. These bureucrats have an access to lot of confidential
informations as they have time to explore and read them which they have garnered from their long time
experince than that of their poliical executive who come and go. Bureaucrats are basically technically qualified
and given training periodically whereas the ministers are amateur in this field.

Secondly it has been found that speciaqlly for Developing countries, interest groups and political parties
are either weak or non-existent. Electoral system are often defective and the practice of tardition and
coventions of democracy is not been well-established. Hence under such circumstances , dependence upon
the bureaucracy is more important and it has to be neutral.
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Classifications of Neutral Bureaucracy
Neutrality of the bureaucracy can be made into three categories which are as follows:

a) Neutrality between classes : Modern society is consisted of various classes such as landlords,
capitalists, traders and workers. The government is expected to take care of the interest of these groups and
to allocate and use their resources meaningfully. The bureaucracy is the government’s main instrument which
must be and has to be neutral neutral if justice amongst the classes have to be achieved. the sole reason that
it becomes difficult to achieve justice as different class have different interests which in terms as very much
conflicting with each other. For example: if a manufacturer pays higher wages to his workers, his profits get
reduced to that extent. Similarly if a landlord gives a higher share of the crop to his tenant farmers, he suffers
a great loss. It is only if the government and tge bureaucracy are seen to be neutral, that the conflict can be
kept within the limits and peace maintained.

The conflict is greater in developing countries like India than that of the developed nations. The neutrality
of bureaucracy ensures to bring development. The classes of big industrailists and big farmers have a lot of
political and economic power and trend to monopolise these gains. However development means that the
smaller industries and farmd should also make substantial profits. Only in that case can we say that justice
have been delievered. Hence it is important that the bureaucracy which distributes these facilities should also
do impartially and justly. The recruitment should be made from more broader base as 70 % of the IAS officer
comes from urban, salaried or professional middle class. This indicates that the farmers and worker who
constitute the majority of thepopulation, remain grossly under-represnted. If the bureaucracy were more
representative, it would like likely be more neutral.

b) Neutrality between cultural groups : the conflict between cultural groups are often accentuated
by socio-economic factors. If we look into the contours of Indian lanscape , we will find that most Sikhs in
Punjab have a rural background, while most Hindus have an urban one. Members of Schedule Caste have
a lower social status than others. Many of them are landless labouer. One of the effects of such disparities
is that cultural group having a lower social and economic status which has lower representation in bureaucracy
also. Such a bureaucracy , with higher representation of certain groups than others, is ofetn not percieved as
being neutral. Hence the reduction of this difference is needed

¢) Neutrality between political parties : democracy made its head a way in the middle of 21%
century for the developing nations. The spoil system is often tended to exist despite of being Civil Service
Commission. In India, there are several provisions which ensures the independence of Publc Service
Commission. Secondly , it is the development of loyality for political power mars the very performance of
the bureaucrats. The neutrality under certain situation cannot be ensured. According to the Shah Commission,
this problem existed during the Emergency (1975-1977) in India. The nexus between the political executives
and bureaucracy is still rampant in modern days.
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Why committement bureaucracy/neutral is needed?
Dedication or Committement is needed because of the following mentioned causes:

a) Neutrality depends or define that the public officials are not the slaves to either the politicians or of
any other authority other than the moral authority of the constitition. It shows that the principle of
neutrality implies a maesure of independence both from the partisan interests of the government of
the day and the exogenous agendas that prompt certain social groups to cow other down to
humiliating vulnerablity.

b) Bureaucracy should be neutral in terms of ideology and politics so that there is not be any affinity
to a particular class or ideology. More post retirement, these public offcials can make significant mark
by joining into social service or for causes without joining any political parties. They can fight against
any political parties which shows scant constitutional principles . henceforth it all depends upon

bureaucrats to maintain distance within working or any post retirement projects.

¢) If bureaucrats would not be neutral then it cannot lend its whole hearted support to the existing
politicsl system and to the economic and political system if any radical changes are to be introduced.

d) Without neutrality, there can be a close nexus between bureaucracy and large scale enterprise which
could further lead to crony capitalism.

e) Indeveloping countries, there are several classes and their sub-sections which often leads to conflict
and confusion. These officials should remain neutral otherwise, they will only support the group which
protects the vested interest of the bureaucrats.

f) Public officials have two inter-realted moral functions:

Firstly, the bureaucracy has to protect the very state of which it is a part from being disrupted or being
undermined by the disquieting elements of the Civil Servants

Secondly, the bureaucracy has to prevent the disruptive efforts of a society that is ridden with caste and
patriarchial consciousness. Bureaucracy has to intervene in public life so that the society does not degenerate
nto aggressive obscurantism.

As P.V.R Rao puts it, the bureaucracy should be committed,neutral and loyal to the policies of the
government in power to certain limit, but not at the cost of liquidation of the important safeguards of the citizen
ie, the need to redress social and economic inequalities. Mr Jagjivan Ram in his Presidential speech to the
Congress, opined that “Neutrality of the Civil Service was a hinderance. We used the Civil Service that is
committed to the ideal of democracy, socialism and secularism. The theory of Neutral Bureaucracy is hardly
relevant to Indian condition”.

Recently, Prime Minister Narendra Modi has amended 46 years old conduct rules for the top bureaucrats
to include new provisions. As many as 19 provisions have been inserted so that to ensure better, smooth and
more efficient working of the bureaucracy. Special care has been taken in order to ensure and maintain high
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ethical standard, integrity, honesty, accountibilty and transparency with maintaining highest degree of

professionalism.

6.9 Self Assessment Questions

a)
b)
¢)
d)
e)
f)

Define the role of Bureaucracy.

Write about the salient features of Bureaucracy.
What are the challenges of modern Bureaucracy?
Why do we need a neutral Bureaucracy?

Define Weber’s model of Bureaucracy.

Mention the different classifications of neutral Bureaucracy.
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7.1 Objectives

This unit would enable a clear understanding of elections and electoral reforms in India, both from a legal
and a political aspect. The unit in this context will further discuss about the Election Commission of India and
its structure and functions.

7.2 Introduction

Unlike many third-world countries, in India power does not come from the ‘barrels of guns’, but from
the ballot boxes or now, from the electronic voting machines (EVMs). In India, elections are held at regular
intervals and is considered to be an important event in the political life of the nation. To many, elections in
India can be compared to ‘joyous celebrations’, ‘festivals’ because of the sheer number of people
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participating in this process. Jawaharlal Nehru, India’s first Prime Minister, tried instilling a deep regard for
democratic institutions and practices in the country. He was fearful of falling prey to dictatorial temptations,
so he wrote as Shashi Tharoor points out, an anonymous article using a pseudo name regarding himself, that
stated, “He must be checked. We want no Caesars.” The hallmark of democratic governance is parliament’s
supervision and control over the executive and as a result of which, free, fair and regular elections, to elect
peoples’ representatives is a must.

Dr. Ambedkar had warned against the possibility that Indians might be simply content with political
democracy, which would mean a half-way victory. Without attaining equality and fraternity for the whole of
society, democracy would not hold much of a meaning. In 1949, when Ambedkar made such a statement,
India was divided into thousands of castes, that challenged the idea of a single nation. To this effect, the
adoption of universal adult suffrage, as per article 326 (it was 21 years then, later 66" Constitutional
Amendment in 1988, lowered it to 18), institutions run by elected representatives, attempts at accommodation
of the down-trodden for self-realization and participation in governance, strengthened an idea of democracy
that was perceived to be revolutionary. Why? Cause it helped to do away with multiple hierarchies at play
and freeing many out oppression. To what extent, has that been successful is a matter of another debate.

Right after independence, political participation was confined to participating in elections as it was much
later, that other forms of political mobilization started to emerge. India had adopted a federal structure and
a parliamentary model. India’s parliamentary system is based on the Westminster model of constitutional
democracy (borrowed from the British). The Parliament is bicameral in nature, comprising an upper house
or Rajya Sabha (Council of States, having a membership of 250); and a lower house or Lok Sabha (House
of the People, having a membership of 545, where 543 are directly elected by the people). Due to the federal
nature, states have legislative assemblies and in some cases councils as well. As the leaders wanted to have
a democratic society, all the political posts are elected directly or indirectly. For, this the Constitution of India,
has empowered the Election Commission of India, to act as a fair, impartial supervisor. It is entrusted with
the election process including the election of President, Vice-President, members of the Lok Sabha and
members of the legislative assemblies (Art. 324 [1]).The State Election Commissions are entrusted with the
duty of supervising polls at the local levels (municipality, panchayat etc.).

Important concept linked with elections, is the concept of suffrage. It means the right to vote or the right
to franchise. When the people are given the right to elect their representatives through the exercise of the
ballot, they are designated as electorate and their right to vote is described as the system of suffrage. Who
could/can vote?

« In the 19" century, right to vote was dependent on property, sex, educational qualifications. When
franchise was linked with property it was called Franchise based on property. It was argued that
legislature that decides on taxes should be elected by those who own properties and pay taxes.

» Then there was the view that only educated people should have the right to vote as they are the only
ones understanding the problems of the state, economy etc. and would vote in a just manner.
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* Earlier, women were denied voting rights. Women’s suffrage movement has a long history of struggle
to get women the basic fundamental right to vote. However, in India women from the very beginning
has been given this right by the constitution of India and is also protected by it. It upholds the equality
clause as adopted in the constitution.

» Nowadays, the universal adult franchise is adopted by all the democratic countries, implying that the
right to vote is guaranteed to both men and women alike however, they have to above a certain age.

Another important thing in elections is the constituency. A constituency is a basic electoral unit into which
eligible electors are organized so that they can elect representatives to a legislative or other public body. The
registration of electors is also usually undertaken within the bounds of the constituency.Linked to this, is the
concept of delimitation. It refers to the redrawing of the boundaries of parliamentary or assembly
constituencies to make sure that there are, as nearly as practicable, the same number of people in each
constituency. Boundaries are meant to be readjusted after the ten-yearly census to reflect changes in
population, for which Parliament by law establishes an independent Delimitation Commission, made up of the
Chief Election Commissioner and two judges or ex-judges from the Supreme Court or High Court. However,
under a constitutional amendment of 1976, delimitation was suspended until after the census of 2001, so that
states’ family-planning programmes would not affect their political representation in the Lok Sabha and
VidhanSabhas. This led to a few discrepancies in the size of constituencies.

7.3 Modes of Election

There are two ways :

a) Direct- People directly electing their representatives.

People/voters > elect > directly elected representatives like MPs of Lok Sabha or
MLAs of Legislative Assemblies.

b) Indirect- When people elect their representatives through their intermediaries. The President, Vice
President, MPs of Rajya Sabha and Members of Legislative Councils are elected in this way.

People /voters — elect members of an electoral college/intermediaries elect (through their voting
rights) elected representatives of the people.

India has adopted the First-past-the -post system for elections to the Parliament or to the state
legislatures. If in a constituency, one person receives even one popular vote more than the runner-
up, then he or she is declared as the winner. The limitation of such a system is that, in a multi-party
system like India,it could so happen that the winning candidate does not obtain more than 50 percent
of the polled votes and yet goes on to represent the whole constituency. For example, say there are
100 voters in a constituency and candidate A receives 40 votes, candidate B gets 29 and the
remaining 31 votes are split among candidates, C and D.Then, as per this system, candidate A wins
with 40 votes and represents the constituency in the legislature (e.g. Vidhan/Lok Sabha).
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India has also adopted the method of indirect election, while electing members of Rajya Sabha, Vidhan
Parishad (Legislative Councils), President and the Vice-President of the country. Rajya Sabha members are
elected indirectly by the people, that is, by the members of a state’s Legislative Assembly through the system
of proportional representation with the single transferable vote (STV) system.As per Article171, Legislative
Council of state cannot have MLCs more than one-third of total number of MLAs of state assembly and not
less than 40(with the exception of Kashmir). One-third of them areindirectly elected by local MLLAs, another
one-third by local bodies like municipalities etc., one-twelfth each by an electorate of teachers and registered
graduates and others nominated by the Governor from field of Science, Art, Literature etc. Both the President
and vice-President are elected by an electoral college in India.

7.4 The Election Commission of India

Articles 324 to 329 deal with elections in India. The Election Commission of India (EC) is an
autonomous, constitutional body set up for the purpose of “superintendence, direction and control of the
preparation of the electoral rolls for, and the conduct of, all elections to Parliament...Legislature of every
State...offices of President and Vice-President,” (324 [1]). Initially, the EC was a single membered body but
on the eve of the 9" general elections, Rajiv Gandhi’s appointed two other commissioners to impose checks
on the acts of T.N. Sheshan. Thus, in 1989, it became a multi-membered body. As per the constitution, the
President appoints the Chief Commissioner of India and other Election Commissioners (324[2]). As per Art.
324 (3), the Chief Election Commissioner will act as the ‘Chairman’, if other commissioners are appointed.
As per the EC in India, the total number of Electors is 834,082,814; total number of polling stations is
9,27,553 and the total number of assembly constituencies is 4120. Male Voters countis 437,035,372 and
that of female voters is 397,018,915.

Let us now look into the main functions of the Election Commission :
1. The Election Commission of India is considered the guardian of free, fair and regular elections.

2. The Election Commission prepares the electoral rolls and based on those, arranges for photo identity
cards for each constituency that contains the names of all eligible voters. The electoral rolls are then
published for public scrutiny, so that any error incurred can be corrected.

3. It also decides the territorial areas of the electoral constituencies throughout the country on the basis
of the Delimitation Commission Act of Parliament.

4. Tt fixes dates of elections and informs the public about the election schedules.

5. It decides dates for submission and withdrawal of nominations and lays down procedures for scrutiny
of nomination papers.

6. Itissues the Model Code of Conduct in every election for political parties and candidates so that the
decorum of democracy is maintained, in that way it conducts and supervises elections.

7. Tt declares election results after counting of votes.

8. It regulates political parties and registers them for being eligible to contest elections. It recognises a
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10.

11.

12.

13.

14.

15.

16.

17.

18.

political party and allots symbols for elections. To that effect, EC appoints the following-

e Chief Electoral Officer — ECI in consultation with State Government/Union Territory
Administration nominates or designates an Officer of the said State/UT as the Chief Electoral
Officer to supervise the election work in the State/UT.

e District Election Officer — ECI in consultation with the State Government/ Union Territory
Administration designates an officer of the said State/UT as the District Election Officer to
supervise the election work of a district

e Returning Officer — ECI in consultation with State Government/Union Territory Administration
nominates or designates an officer of the Government or a local authority as the Returning Officer
for each assembly and parliamentary constituency. Returning Officer is responsible for the
conduct of elections in the parliamentary or assembly constituency and may be assisted by one
or more Assistant Returning Officers (again appointed by ECI) in the performance of his functions

¢ Electoral Registration Officer — ECI appoints the officer of State or local government as
Electoral Registration Officer for the preparation of Electoral rolls for a parliamentary/ assembly
constituency
In case of disputes, the Election Commission can order repolls.
The Commission also appoints tribunals for the decision of doubts and disputes arising out of or in
connection with election to parliament and State Legislatures.

It publishes the allowed limits of campaign expenditure per candidate to all the political parties, and
also monitors the same.

The political parties must submit their annual reports to the ECI for getting tax benefit on
contributions.

It guarantees that all the political parties regularly submit their audited financial reports.

The Commission also offers advice to the President on matters relating to the disqualification of a

member of Parliament. Similarly, it advises Governor about disqualification of a member of State
Legislative Assembly.

The Commission can repress the results of opinion polls if it deems such an action fit for the cause
of maintaining peace and harmony.

The Commission can recommend for disqualification of members after the elections if it thinks they
have violated certain guidelines.

In case, a candidate is found guilty of dishonest practices during the elections, the Supreme Court
and High Courts consult the Commission.

The EC from time to time might request the President or the Governors to make available staff
necessary for the discharge of functions (324[6]).

Appointment and Tenure of Commissioners :

The President has the power to select the Chief Election Commissioner and other Election
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Commissioners.
e They have tenure of six years, or up to the age of 65 years, whichever is earlier.

e They have the same status and receive pay and perks as available to Judges of the Supreme Court
of India.

e The Chief Election Commissioner cannot be removed from office except in the manner, a judge of
the Supreme Court would be removed (324[5]).

e Election commissioner or a regional commissioner shall not be removed from office except on the
recommendation of the Chief Election Commissioner (324[5]).

7.5 Outcomes of Elections in India : A Brief Overview

From 1946-49, the Constituent Assembly, acted as the first Parliament of India. It consisted of indirectly
elected representatives and was set up for the purpose of drafting a constitution for India. The Assembly was
not elected on the basis of universal adult suffrage, Muslims and Sikhs were given special representation as
minorities.

7.5.1 1952-67 : One Dominant Party System

In the first election, elections were held in 489 seats. As per the archives of Lok Sabha, the total number
of eligible voters were about 17.3 crore. The Indian National Congress (INC) won 364. Other parties
winning seats comprised CPI (16 seats), the Socialist Party (12 seats), Bharatiya Jana Sangha (predecessor
of present BJP had 3 seats), Akhil Bharatiya Hindu Mahasabha (4 seats), Peoples Democratic Front (7 seats)
and others. The Congress polled closed to 45% of the total vote and Jawaharlal Nehru was elected the Prime
Minister. The second election saw Congress winning 371 seats out of 494 seats. Two other parties won
double digit seats like the CPI (27 seats) and the Praja Socialist Party (PSP) (19 seats). The Congress polled
closed to 48% of the total vote. The BJS won only 4 seats.

The Independents won the second highest number of seats after Congress in both the first and second
general elections. Jawaharlal Nehru was again elected the Prime Minister. There was no official Leader of
Opposition during the second Lok Sabha (LoP). Out of 494 seats, the Indian National Congress (INC) won
361 seats in the third general elections. In these elections, four other parties won double digit seats (CPI, Jan
Sangh, Swatantra Party & PSP). The Congress vote share was reduced to about 45% from 48% in the
previous election. Jawaharlal Nehru was elected the Prime Minister. But after he passed away in 1964,
Gulzarilal Nanda was made the interim PM who was succeeded by Lal Bahadur Shastri who held the post
for about 19 months before his death. Indira Gandhi then took over in 1966.

Contrary to Myron Weiner’s of a multi-party system in India, Rajni Kothari, Morriss-Jones, Duverger
and others described this period as a one dominant party system. According to Rajni Kothari, the Congress
consisted of a “party of consensus and parties of pressure”, the latter functions on the margin. The concept
of a margin of pressure is of great importance in this system. Internal to the margin are various opposition
groups and parties. External to the margin are various opposition groups and parties, dissident group from
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the ruling party, and other interest groups and important individuals. The role ofthese groups on the external
margin is not to replace the ruling party but to constantly pressurize it, criticize and censure it, influence it by
influencing opinion and interests in the internal margin.

7.5.2 1967-71 : Initial days of Coalition politics in India

From1967-1971 there was fragmented and competitive party system. After thegeneral election of 1971
one dominant party system reappears in Indian political system. During the emergency it was one party system
again. However, it is important to note that, in the first state assembly elections of 1952, the Congress won
clear majority in all states except Madras, Travancore-cochin, PEPSU, and Orissa. In Rajasthan, it barely
made it to the majority. In 1954 state assembly election was held in Travancore-Cochin and coalition
government was formed by Praja Socialist Party (PSP) with the support of the Congress. The Coalition
government was also formed in Orissa between the Congress and Gantantra Parishad in 1957 which lasted
till1967. In Kerala from 1960-1964, coalition government ruled, It was the coalition between PSP, Muslim
League and the Congress.

Therefore, Despite the Congress dominance coalition politics at state level was prevalent from the very
beginning.In 1967, the Congress hegemony was reduced in the nine states — Punjab, Haryana, Uttar Pradesh,
Madhya Pradesh, Bihar, West Bengal, Orissa, Tamil Nadu and Kerala, where the non-Congress governments
were formed. Rajni Kothari has described the nature of Party System during theperiod (1967 to 1971) as
that of “competitive dominance” .The anti-Congress sentiment was also on a rise and united different non-
Congress political parties, having different ideological orientations at the state level. Thus, in Bihar, UP, MP
the SamyuktaVidhayakDal came to power by forming an alliance between Socialist Parties and Jana Sangh.
In Punjab the Popular United Front was formed which consists of Alkali Dal (Sant- group), Alkali Dal (Master
group), CPI, SSP, Republican Party and CPI (M). In West Bengal, the United Democratic Front government
was formed which consisted of CPI (M), the Bangla Congress, and the fourteen other parties and had Ajoy
Mukherjee as the Chief Minister. In Kerala United Front ministry was formed which consisted of CPI (M),
CPI, SSP, RSP, KTP, KSP and Muslim League. In Orissa, SwatantraParty with help of the Jana Congress
formed government.

7.5.3 1971-77 : Towards Emergency

In 1969, there was a split in the Congress. But after the elections of 1971, the Congress was no longer
the party of consensus and the opposition was no longer functioning as pressure group but had become
ambitions and the parties were aiming to be in power. After India’s successful involvement in Bangladesh’s
Liberation War of 1971, Indira Gandhi became more powerful. However, soon corruption was a serious
problem and Jaiprakash Narayan, came out of his retirement from politics and launched two massive
movements in Bihar andGujarat, aiming to fight corruption at high levels. After a judge of AllahabadHigh Court
annulled Mrs. Gandhi’s election to the parliament in 1971 on theground ofunfair electoral practices, instead
of stepping aside till Supreme Court’s verdict, Emergency was declared.

7.5.4 Post Emergency : Janata Interlude and its aftermath

Jaiprakash Narayan brought all the parties intending to oust Congress from power, under the banner of
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a single party, naming it Janata Party. This party aimed at restoring Indian democracy, curbing the
authoritarianism of Indira Gandhi. Congress Organisation, Bharatiya Jana Sangh, Bharatiya Lok Dal and
Samajvadi Party came together to form Janata Party. Morarji Desai became the Prime Minister. However,
due to differences between Morarji Desai and Charan Singh, the Janata experiment came to an end. In 1980,
Indira Gandhi, once again came to power.

However, after the assassination of Indira Gandhi in 1984, Rajiv Gandhi became the Prime Minister. He
promised to holdparty elections, and to do away with power-brokers. This made himpopular. Faced with
scandals during Rajiv Gandhi’s tenure, the Congress lost power in 1989 as some of the erstwhile members
of Janata Party came together to form Janata Dal, which was led by V.P. Singh. It came to power with the
support of now BJP, the left parties supported from outside. However, this was short lived too. As the BJP
withdrew its support to the National Front minority government, a non-confidence motion was passed against
V.P Singh led National Front minority government on November 7, 1990. The fall of National Front led to
split of the Janta Dal when Chandrasekhar who along with his 55 members formed the Janta Dal
(Samajwadi), and staked the claim for forming the government with the outside support of the Congress. It
was on Novemberl0, 1990 that Chandra Shekhar was sworn as the Prime Minster. When Congress,
withdrew support in 1991, this government failed too.

7.5.5 1991 onwards : Towards a New Millennium

During the 1991 election, the Ram Mandir vis a vis the Babri Masjid issue did play an important role,
however, the assassination of Rajiv Gandhi in between the election gave new turn to election. There was a
hung Parliament at the center. In this election the Congress emerged as the largest party, with not too much
strength to form the government on its own. The Narasimha Rao government first started as a single party
minority government but during later half it got support from Ajit Singh and its position strengthened.

After the eleventh general elections, there was a hung Parliament and BJP with only 187 seats formed
the government under Atal Bihari Vajpayee, due to strategic pre-poll alliance with various parties. However,
this government toppled after just thirteen days and the President called upon H.D. Deve Gowda to form the
government as the leader of the United Front. The United Front comprised National Front, Left Front, 13
other parties and the Congress supported from outside. When in 1997, Congress withdrew support, the
government lost majority support. In the next election in 1998, the BJP with its old allies and new partners
emerged as the largest alliance to have won the election. It was around this time that the Manipur State
Congress (Manipur), the Loktantrik Congress (UP), the Trinamul Congress (West Bengal), the Himachal
Vikas Congress (Sukhram) and later the Nationalist Congress Party of Sharad Pawarwere formed after
parting ways with the Congress party. When AIADMK of Jayalalitha, withdrew support, the ministry fell from
office.

Showing apathy to coalition government, Sonia Gandhi failed to cobble together a minority government
with outside support, when Vajpayee lost power. After, India’s success in the Kargil War, the BJP led NDA
(National Democratic Alliance) government came to power and Atal Bihari Vajpayee became the Prime
Minister. The Akali Dal, Biju Janata Dal, Trinamool Congress, Janata Dal United ,DravidaMunnetraKazhagam,
Telegu Desham Party were some of the coalition partners.
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7.5.6 2000 onwards

The Congress came to power as the single largest party in both 2004 and 2009LokSaba elections (14™
and 15" General Elections).Unlike the previous times, Congress successfully led coalition governments
(United Progressive Alliance or UPA T and IT). Congress under the leadership of Sonia Gandhi shed its
differences with the regional forces and struck pre-poll alliance with the important, state and regional forces
like RJD, DMK, TRS (TRS was not part of 2009 election), JMM, LJP etc.UPA-I government support of
the Left Front, SP, BSP etc., these parties supported from outside.

However, after a series of scams, slow growth rate, BJP led NDA government came to power and
Narendra Modi became the Prime Minister.The BJP won majority on its own with 282 seats while the
Congress recorded its worst ever performance with just 44 seats. This was the first time since 1984 that a
party won a majority on its own. Though Narendra Modi, failed to keep much of his promise of bringing back
black money, solving the problem of unemployment etc, Pulwama attacks and surgical strikes, sent the
message of a strong government at the center, and people re-elected this government with more seats to BJP
(303 seats).

7.6 Characteristic Features of Elections in India

From the above discussion, we can deduce as to what are the key features of elections in India. Apart
from those, a few important features have also been added.

First, from a one dominant party system, elections are nowadays fought between mainly two blocs—the
ruling party and its coalition partners and the main opposition party and its partners. Though there was a non-
Congress, non-BJP Mahagathbandhan, it was an important part of the opposition only. Now one can see one
dominant party system, back in the political frame, with BJP replacing Congress in the last two general
elections.

Second, India continues to be a multi-party system which is completely in tune with the federal structure
as adopted in the Constitution. The fall of Congress’ support since the 60s revealed that it is not possible for
a single national party to fulfil the aspirations of the various sections of the people. In a country that is so
diverse in nature, multiparty system seems like a logical answer to fulfilling aspirations of various categories
of people.

Third, though traces of coalition can be seen in the 50s, coalition politics is an important feature in Indian
elections and one can say that coalitions are here to stay. Coalition attempts at reaching for a wider consensus
and thus curbs autocratic tendencies. However, it also threatens government, when the main partner doesn’t
have enough seats like it happened with Prime Minister Atal Vihari Bajpayee when AIADMK pulled out.

The fourth one, follows from the above point. With the rise of coalitions around elections in India, an
erosion of ideologies can be noticed. Well its true that in politics there are no permanent friends and enemies,
but there are parties who have been coalition partners in both NDA and UPA. Since, there is dearth of
ideologies, horse trading is rampant in Indian elections. Though election commission has limited the amount
each candidate can spend in his or her constituency, we find use of unaccountable cash in Indian elections,
which lead to corruption during elections. Absence of ideology, presence of money power would mean that
people may be paid to terrorize as well. In elections, thus we find muscle power too. Several parties have
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goons working for them, who might unleash terror, if that benefits a certain party in election. Violence scars
Indian elections.

Fifth, regional parties have become more and more relevant as Congress’ control all over India, declined
gradually. Many regional parties where erstwhile part of the Congress like Sharad Pawar’s Nationalist
Congress Party, Mamata Banerjee’s Trinamool Congress etc. or came out of the Janata experiment, like Lalu
Prasad Yadavs’ Rashtriya Janata Dal and Nitish Kumar’s first Samta Party and now Janata Dal (United) and
others. In this regard, it needs to be mentioned that identity politics plays an important role in elections too.
Samajvadi Party, Bahujan Samaj Party and others are caste based parties, which have increasingly become
relevant in Indian politics and during elections.

Last, there is dearth of free, fair, unbiased media in India. What the Nira-Radia tapes revealed was an
unholy nexus between corporate companies, media and politicians. Various studies done on media in India,
suggest the presence of paid media in India, which makes the availability of true, unbiased new, related to
elections, impossible.

7.7 Electoral Reforms in India

Electoral reforms as envisaged by the EC, have a long history. Till 1970, EC used to make its
recommendations for the amendments through its reports on general elections after the completion of each
general elections. In 1970, the Commission sent along with a draft bill to give effect to these proposals which
were considered by a Joint Committee of the Parliament in 1971. After this the central government prepared
to amend the Representation of the People’s Act of 1950 and 51 and introduced the same in Lok Sabha in
1973. However, the bill lapsed on account of the dissolution of the Lok Sabha. In 1977, a review of these
recommendations was undertaken. These along with new recommendations were sent to the government of
India on October 22, 1977. Since 1980, these recommendations had been revised time and again. On the
basis of such exercises the following reforms were made.

The unofficial Tarkunde Committee in its Report on Electoral Reforms (1975), had proposed the
constitution of a multi-member EC and the appointment of the Chief Election Commissioners to be made by
the President, on the advice of the Prime Minister, the Leader of the Opposition in the Lok Sabha and the
Chief Justice of India. The government had partly accommodated the proposals by making EC a multi-
member body. Partial recommendations of the Indrajit Gupta Committee (addressed the issue of state
funding), Vohra Commiittee (criminalization of politics) suggestions towards reform. Other important contributions
aiming for the goal of reforms have been made by the reports of National Commission to review the working
of the Constitution (NCRWC) also known as Justice Manepalli Narayana Rao Venkatachaliah Commission,
which was formed by NDA in 2000, second Administrative Reprts Commission of 2004 (headed by
VeerapaMoily) and Law Commission headed by A. P .Shaw of 2015. Some important reforms are as
follows :

e Reduction of voting age from 21 to 18 years.

e Registration of political parties became mandatory.

73




¢ A model code of conduct, framed to be followed by all, mandatorily (1990).
e The grant of power to the EC to countermand poll in an entire constituency in case of booth capturing.

e Making the terms and conditions of services of Chief Election Commissioner equivalent to that of a
Supreme Court judge.

e Officers or staff engaged in preparation, revision and correction of electoral rolls for elections were
deemed to be on deputation of Election Commission for the period of such employment .and these
personnel during that period, would be under the control, superintendence and discipline of the
Election Commission.

e The amount of security deposit for candidates was raised in order to prevent redundant ‘non-serious’
candidates. For Lok Sabha it was increased to Rs. 10,000 for the general candidate and to Rs. 5,000
for a candidate who is a member of a Scheduled cast/tribe. For state legislative assemblies or
VidhanSabhas, the amount was Rs 5000 for general candidates and Rs 2500 for members hailing from
a scheduled caste/tribe.

e Before 2000, laws were made so as to restrict a candidate for contesting election from more than two
constituencies. Narendra Modi, Rahul Gandhi are a few who had contested from two constituencies
in the recent times.

e Since 2000, ceiling on election expenditure for a Lok Sabha seat has been increased to Rs 40 lakhs
in bigger states and it varies between Rs.16- 40lakhs in other states and union territories. Similarly,
ceiling on election expenditure has been increased in assembly elections to 16 lakhs in bigger states
and it varies between Rs 8-16 lakhs in other states and union territories.

e Political parties need to report any contribution in excess of Rupees 20000 to the EC for claiming
income tax benefit.

e Recently we saw that publication or telecast of exit polls during elections to Lok Sabha and Vidhan
Sabhas have been declared a punishable offence.

e Though Electronic Voting Machines (EVMs) were first used in 1998 during the State elections of
Rajasthan, Madhya Pradesh and Delhi, they have been widely used in the 16"Lok Sabha Elections
of 2015.

e Voting rights to citizens of India living abroad (who have not received citizenship of any other country)
have been guaranteed.

e Further, in 2013, the Central Information Commission (CIC) declared that national political parties
come under the purview of the Right to Information (RTI) Act since they get subsidised resources and
support from the government. However, all the six national parties refused to comply with such
directives.

A proposal was prepared in 2016 (submitted in 2018), when Dr Nasim Zaidi was the Chief Election
Commissioner that asked for constitutional protection for all members of the commission, an independent
secretariat, decriminalization of politics whereby it had requested more proactive role of the judiciary. The
proposed report on reform also consisted the prevention of the use of religion during elections, something that
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was partly applied during the 17" General Election. Both Yogi Adityanath and Mayawati had to face
consequences while using religion in their election speeches. The proposal also urged to make administrative
expenditure of the commission as ‘charged’ or non-voteable expenditure, just like other independent
constitutional bodies like the Supreme Court, Auditor General etc, as otherwise it jeopardizes its independence.
Earlier a bill was scheduled to be passed to this effect, but due to the dissolution of the 10" Lok Sabha in
1996, the bill lapsed. Further, faced against the charges that EVMs can be hacked, voter-verified paper audit
trail (VVPAT) system was adopted in the 17" general elections. This enables electronic voting machines to
record each vote cast by generating the EVM slip, and was introduced in all 543 Lok Sabha constituencies,
with the aim of making the election procedure more effective.

7.8 Conclusion

In order to revamp the electoral process, we need serious political will among the politicians and a great
amount of awareness, responsibility on the part of common voters. Participation of citizens, civil society in
democratic governance have been in focus since 1990s and the thrust in increasingly on “good governance”
as a prerequisite for sustainable development. In India,demands for dignity and claims for land rights have to
be coupled together, thereby incorporating the demands and claims of the marginalised sections like the Dalits,
rural poor and the indigenous people.For the complete functioning of parliamentary democracy in India, along
with the above factors, we not only need an independent, strong, unbiased Election Commission, but a strong
judiciary and free and unbiased media. From that precautionary note, addressed at Nehru, by Nehru, urging
him not to become a tyrant, we have come a long way. But have we, as a society progressed in a democratic
manner? Only time will say.

7.9 Self Assessment Questions

1) Write about the development of democratic elections in India.
2) Discuss the structure and functions of the Election Commission in India.
3) Briefly discuss about the politics- election interface in India.

4) Write a note on electoral reforms in India.
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wfelell AT TS BRI (el (9I0R (e O EIRTOR ([ T (Oi6 SIbe 23 (S0l fReiere]
COICh 23 1 | G2 (2UfFFCeR (Sib AFHICIT BRITHT ASRT &) Fofe] =TT @l *G2J0e NTH TSI7 |
e

) R PTow FEHI AT (ST ARG |

) (A SWEE TeSlerd W Mo woRel &R AL |

©) AF-fbA (b oEe ¢ I *$ S|

8) W 8 A (T WRgANeTel |
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@) (S veefem o wETRR SoAmeeliE ewg (el |
©) VAW faeE W AN W S |
q)  SENE @ (SIGA (TOIWE W R SmiT-2mie defe |

Ssreeld REIF FA0 (4l AR (@ worenel @ (@5 1o @l SRS Arsifers O Frelfs
TR (N0 | WY B AR (ARCART (@ 5529 T (AF Sove AR 2% Aeyefene asf @i
T oNfPe zW O Wy -G (@i fom osf AF 8ol (& T weTenel @ et we
T Tl | 98 @ 7S (@67 Woy Mg o5 (@l T o) 7y o o | (e @ Mroice
] AT, Sovd AFIS! T (AP G0 il fefes (@it Tl For AP Sl 7jf TR AP
feet | g 2055-a7 AFe =6 @ id FF O @ (SR Sbae AR g sicansifeer res
Jcz | IM Sl weeld fHratm Sifee TR Oifime (@It AR 6 A FA 20R |

b.o e

TR AGSTe TR Aol Teg-uiwre Tomfofes vl 97 0T Srf | IR IDWF T
CRb@ e @IHFRT SRTe vl I TR Sl AR FC0 | ERI Sifk53 fefes Areite
e (Fwel, O, o, I, Tie-+{le gfe Tl TAma ARefre grre | [feq Aetafes @l e
TFAOIT T 3 PHRIS Aatafes wp 2atae F=ibe aem e | Fellkeelg (ot @l Wie
it 3 foafs wier Weap s 2 7, a3k SREree A/ A0 W 27 9 OiF (@5 AEG SRred
SRS A SRR A I | G2 A weTopiol Al vel [Kolee SReR Wil A2 SIS (A8
REAR NI O TS (e qeos wel ofgw R [K@if® (ol 27 ©f FreieelR (e A
AR (FCE | I (OB (FCA ST MR AGCAGT Tel ST (Fores I IR @ ol
TN @ ARGRCE Sl ICWIAGE, TeFUWH IS, SIETIgre ¢are SRiefrel, TG ("
TE™ @A, TR (SIGA CFL@ IWA FeiR AR 20| @O (@ AT SREEIE 20 ST |

SRS AGHINSCS 0-GF WF (A A2 G (©ib Al T=ivel =Toi2 ~ferre zrz | vl
FEP-GOMe Al FCAA-RCefo A Fe-AAY 7o @3 el w3 A% & AR AEfoTs Ao
vEfer TTUiE el Areiefes fFibal oTeiE | (T2 05 (F9ry @Y Site IS T9d M@l @5 I | 5+
e =IO (SItha Wy Sl R dfefiiess wiefkrm SsifEfon S e [ife e
TRl ZCAE (G5 AGIod SRSl AT (AR |

FRANTOII Ayl oo vk o ISAER IIEE e FF vidl, 6l Aeyefn gaeR!
AT ARRESIE 26IF; (FUR TR SIS AR RO 7% eigfoq ey AMa A0F (53 2gfoe
ey A W% ESRIF AT SHFE S I | A (ST AT AL e*Z I | qRTIe
IO SR G AR KT Wi, A Lo vl eofos smros e | gl SRRl
@ 92 FFeT SRS (@6 SIS (SHRHWM FPP AL $Ce KR0S, 0 [FRIFAC, AN SIS
MK (ST FACT, SITOCET o O SHaleld *Pecd PP FACO Sros NG BAT e ICe
AP SRIFAAZ A T |
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b.50 ey e emeet :

a) Write a brief note on the performance of Coalition Government of India.

b) Do you think coalition politics in India is imevitable? Justify your answer.

c¢) Discuss the beakground for the rise of coalition politics in India.

d) Evaluate the factors for the stability of coalition Government in Indian parliamentary democracy.

e) Analyse the basic problems for the fragility of the coalition Government in India.

f)  Discuss the prospects of coalition politics in India.
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